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I. UsedSoft: amendment to Article 3(3) of the Information Directive on the basis of the theory that the Computer Programs Directives contains sui generis provisions in respect of  “digital exhaustion” 
The Court of Justice of the European Union (CJEU), in its UsedSoft judgement
, ruled that, in the case of computer programs, there is “digital exhaustion.” I have published a detailed study on that judgment which is freely available on my website: www.copyrightseesaw.net.
 I believe the study proves that the CJEU has gone beyond its competence by, in fact, amending both the Computer Programs Directive
 and the Information Society Directive
. The Court has ruled that what is in fact online reproduction and interactive transmission of used computer programs is allowed on the basis of certain specific aspects in the Computer Programs Directive (which in fact did not exist in that Directive but has been included by the judgment retrospectively). The volume of this paper would not make it possible, and its objective would not justify, a discussion on how those de facto amendments of the EU law took place in UsedSoft. (It might be discussed whether or not the results of such amendments were beneficial; irrespective of the answer to this question, there would still be a problem – a rule of law problem – since the amendments have been made by a body of the Union which does not have competence to amend EU directives). However, UsedSoft also raised the potential of “collateral damage” in the sense that it has led to certain ideas according to which the principle of “digital exhaustion” might – or should – be extended to the traditional categories of works. Such extension of the coverage of the amendment made by the CJEU would result in serious conflicts with the international treaties, in particular with the WIPO Copyright Treaty (WCT) and with the Information Society Directive.  

II. The idea of “digital exhaustion” rejected in the US by the ReDigi order

The idea of “digital exhaustion” – at least for works other than computer programs, such as musical works, and for objects of related rights, such as phonograms – has been rejected in the US in the ReDigi order
. ReDigi.com was a kind of online music store advertised as „the world’s first and only marketplace for digital used music."
 The “marketplace” allowed users to store their recordings in online lockers and "sell" them through the "Cloud." If its customers wished to "sell" a "used" digital recording through the system, they had to download ReDigi's software. The software made it possible for customers to designate the recordings legally purchased from iTunes Store or ReDigi that they wished to sell from their devices. In such a case, ReDigi – at least allegedly – removed the eligible recordings from the seller's device and stored them in its “cloud” for "sale." Buyers were able to view a list of recordings that were for sale, and purchased and download them. Capitol Records filed a lawsuit against ReDigi claiming that it was liable for several violations, including direct infringement, contributory and vicarious liability, and inducement of copyright infringement; it engaged in unauthorized reproduction, distribution, and public performances (corresponding also to a broad right of communication to the public under the US Copyright Act) of the plaintiff’s works and assisted users in making unauthorized copies and sales. In response, ReDigi has claimed fair use and the first sale doctrine as a defence; it contended that its system, which removed the digital copy from its prior owner's access, so that only one person "owned" the digital copy at any time, should enjoy the same exemption from copyright liability as do tangible used books and records. 

Judge Sullivan of the District Court of the Southern District of New York found in favor of the plaintiff.  He adopted an order granting Capitol Records "motion for summary judgment on its claims for ReDigi's direct, contributory, and vicarious infringement of its reproduction rights".
  

The Court has held that, even if the transfer of a copy of a work over the internet does not produce extra retention copies, so that there is only one copy of the work before and after the transfer, it nonetheless infringes the copyright owner’s exclusive reproduction right. Reproduction occurs when a work is fixed in a new material object, and the fact that the file moves from one material object to another means a reproduction occurred. In finding that the reproduction right was implicated, the court rejected the application of the first sale doctrine and declined to find that the use was “fair”. Because the copies that ReDigi distributed were unauthorized, the court held that ReDigi had violated both the reproduction and the distribution rights.

The court pointed out that the first sale doctrine applies only to the owner of a “particular” copy and is limited to the sale or other transfer of material items in the stream of commerce. Because the communication of a digital file (as opposed to a material object, such as a CD, in which the file is fixed) necessarily results in the creation of a new material instantiation (in the recipient’s hard drive), the recipient will not have obtained possession of “that copy”.  New copies of works fall outside the scope of the first sale doctrine.

The Court’s order pointed out that “it is the creation of a new material object and not an additional material object that defines the reproduction right”
 and rejected ReDigi’s argument that the Court’s reading of section 109(a) of the Copyright Act on the first sale doctrine would exclude digital copies of works from the meaning of the statute.

Judge Sullivan referred to the reason for which the US Copyright Office (USCO) in its report on the Digital Millennium Copyright Act rejected extension of the first sale doctrine to the distribution of digital works, and stressed that the justifications for the first sale doctrine in the physical world could not be imported into the digital domain. The USCO stated that “the impact of the [first sale] doctrine on copyright owners [is] limited in the off-line world by a number of factors, including geography and the gradual degradation of books and analog works.”
 The ReDigi order has quoted the USCO report as follows:  

[P]hysical copies of works degrade with time and use, making used copies less desirable than new ones. Digital information does not degrade, and can be reproduced perfectly on a recipient’s computer. The “used” copy is just as desirable as (in fact, is indistinguishable from) a new copy of the same work. Time, space, effort and cost no longer act as barriers to the movement of copies, since digital copies can be transmitted nearly instantaneously anywhere in the world with minimal effort and negligible cost. The need to transport physical copies of works, which acts as a natural brake on the effect of resales on the copyright owner’s market, no longer exists in the realm of digital transmissions. The ability of such “used” copies to compete for market share with new copies is thus far greater in the digital world.
 (Emphasis added.)

This is also an appropriate description of the important difference between the transfer of copies used computer programs and traditional works, such as the recordings of musical works or e-books. If the copy of the computer program is truly deleted from the memory of the original owner of the copy, the program’s functionality is transferred to the new owner. In contrast, with such possible transfer of used copies of traditional works, the previous owner has already fully consumed the work and, with the transfer, the consumption by a new owner of a copy (in fact, a new copy) is made possible. In the case of tangible copies, the transfer is much slower and the used copy may not be already of the same quality as in its original form. In contrast, with digital copies, as the USCO’s comments has pointed out, the process of transfer could be highly accelerated and would result in the great number of such copies in a way that it may undermine the market for the owners of rights to reproduce and distribute copies. In other words, it would create conflicts with a normal exploitation of the works and recordings concerned – and thus, with the three-step test prescribed in Article 10 of the WCT.  

III. The question of “digital exhaustion” in the light of the 1996 WIPO “Internet Treaties” and the EU directives

Turning to the situation in the EU, the Information Society Directive has implemented the WCT and the WIPO Performances and Phonograms Treaty (WPPT) adequately in respect of all categories of works (including computer programs to which all the provisions of the Treaty apply, including those which are relevant from the viewpoint of the right of distribution and the possibility of limiting it by exhaustion – hence the conflict with the UseSoft judgment with the Directive and the WCT). The WCT and the WPPT allow the limitation of the exclusive right of distribution by exhaustion with the first sale of copies if tangible copies are involved.  It does not offer a similar possibility in regard to electronic copies made through online transmission (through downloading) in a way that a new copy is made through transmission. 

      The implementation of the relevant provisions of the WCT in the Information Society Directive has taken place through recital (29) and Article 3(3) of the Directive: 

Recital (29): „The question of exhaustion does not arise in the case of services and on-line services in particular…  Unlike CD-ROM or CD-I, where the intellectual property is incorporated in a material medium, namely an item of goods, every on-line service is in fact an act which should be subject to authorisation where the copyright or related right so provides.” 

Article 3(3): The rights referred to in paragraphs 1 [the right of reproduction] and 2 [the right of communication to the public, including making available to the public] shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article.  (Emphasis added.)

It is important to note that, although reproduction of intangible copies (by downloading) through transmission by means of an online service may be characterized as “distribution,” this does not change the fact that acts of reproduction and making available are involved covered by rights in respect of which no exhaustion is allowed. When a of a work or recording is uploaded in an online system and then downloaded in a receiving computer, a new intangible copy is made.

The right of reproduction – as the ReDigi order rightly pointed out – cannot be exhausted under the international treaties. It cannot be exhausted under the EU law either. The acts of making electronic copies through interactive transmission may be characterized as „sale” or „distribution.”  This is not the real issue; this is in accordance with the principle of „relative freedom of legal characterization”
. However, under this principle, a specific legal characterization cannot change the nature and the level of protection of the rights involved (with possible limitations allowed or not allowed). It cannot be disregarded what is actually taking place through interactive online systems that is characterized as “distribution”. It is in fact “distribution” through reproduction (making intangible copies through downloading) through interactive transmissions. Different legal characterization of the acts of reproduction and making available to the public does not allow Contracting Parties to provide for exhaustion of those rights.   
IV. Allposters – a step back from “digital exhaustion” by the CJEU  

It seems that the CJEU has stopped at computer programs by amending the relevant norms of the Information Society Directive and, in the case of traditional works, it is ready to apply the existing provisions of the Directive clearly excluding “digital exhaustion” for such works. This follows, fortunately, from the Allposters judgement of the Court
. 
Although the case related to offline context, it included an aspect similar to digital “used-copy” systems in the sense that the original copy of the work was destroyed and a new copy was made at the same time (in an altered form). It is more relevant, however, that the Court referred both to recital (28) and Article 4(2) of the Information Society Directive as well as to Article 6 of the WCT along with the agreed statement concerning Articled 6 and 7 of the Treaty – all of them making it crystal-clear that, under the Treaty and the Directive implementing it, exhaustion of rights only applies to distribution of tangible copies. These provisions do not allow “digital exhaustion”.
In paragraphs 34 and 35 of the judgment, the CJEU states that, on the basis of Article 4(2) and recital (28) of the Information Society Directive, it is clear that, from the viewpoint of the exhaustion of the right of distribution with the first sale of a copy, a copy must be in form of an “object”, in other words, a “tangible article” and, of course, an electronic copy is not  a  tangible  copy.           

The Court stresses that this finding (that is, that from the viewpoint of the exhaustion of the right of distribution, only copies in the form of “objects” and “tangible articles” may be relevant) “is supported by international law, and in particular by the WIPO Copyright Treaty, in the light of which Directive 2001/29 must be interpreted as far as possible”
. 
V. Stichting Leenrecht – opening the gate for “digital exhaustion” by the Advocate General’s opinion?    
However, the issue of the differences or similarities between distribution of tangible copies (in a broader sense extending not only to sale but also to rental and lending), on the one hand, and making available of works an objects of related rights through transmissions for downloading electronic copies, on the other hand, still has emerged again in the Stichting Leenrecht case
 where the CJEU has to deal with the question of whether or not the provisions of the Rental, Lending and Related Rights Directive
 concerning the lending of tangible copies might be interpreted as also applicable for so-called “e-lending” of electronic copies by libraries through interactive transmissions and downloading through the Internet. 

The Dutch Government
 and the French and German Governments
 having intervened in the case have given the correct response to this question raised by the referring Dutch court: under the EU Directives and the 1996 WIPO Treaties (in the given case, the WCT in particular), the concept of lending is only applicable for lending of copies of works in the form of “objects” and “tangible articles”; therefore, the provisions of the Rental, Lending and Related Rights Directive obviously cannot be applied where a library uploads a copy on its website and makes it available for the purpose of downloading an electronic copy). 

However, surprisingly enough, Advocate General Maciej Szpunar (hereinafter: the AG) has presented an opinion
 in which he suggests that the making available of a literary work by libraries for downloading of electronic copies for use for a limited period should be regarded as “lending” and thus the right of lending is applicable along with possible derogations as provided in the Rental, Lending and Related Rights Directive. The AG has presented both political arguments and legal arguments referring to EU Directives, to the WCT and to the case law of the CJEU. 

The AG’s legal arguments are not well-founded, in contrast with the arguments of the Dutch, French and German Governments which are. The main points for which this is the case are summed up below.

1) What the AG has presented in his opinion about the role and importance of library services are among those – several other – aspects
 that certainly may and should be taken into account for the application of legal norms in case of interactive online transmissions of works for downloading electronic copies. However, these arguments are not relevant in themselves from the viewpoint of the question of whether or not, under the existing EU norms, such acts qualify as lending. Such making available of books does exist on the basis of licenses. The question is whether or not it would be justified to limit the exclusive right involved to a mere right to remuneration through an amendment of the Information Society Directive. This, however, is not an issue to be settled by the CJEU as a judicial body but a matter for possible legislative measures by those bodies of the EU which do – and only – have competence for this (that is, the Council and the European Parliament). The question of whether or not such measures are justified is discussed below after reviewing the AG’s legal arguments.  
2) No matter whether the finding of the CJEU in UsedSoft – according to which with the downloading of a computer program for unlimited time under an EULA contract results in exhaustion of the right of distribution is a de facto amendment of both the Computer Program Directive and the Information Society Directive – (in my view, it is; see my paper published on my website
) or just an “interpretation” of the EU law (no, it is not), that finding was qualified by the Court as a matter of application of the Computer Programs Directive as a lex specialis. The Court has not gone so far in amending the EU law as to declare that Article 3(3) is not valid anymore and that if any work is making available in accordance with Article 3(1) of the Directive for downloading with this the right of making available in this form is “exhausted”. However, the AG still refers to that judgment as if it supported his views in the Stichting Leenrecht case. 
3) The AG quotes Article of the Rental, Lending and Related Rights Directive: „Member States shall provide … a right to authorise or prohibit the … lending of originals and copies of copyright works …” After that, it continues in this way: „It could, therefore, be argued that the mention of originals and copies restricts the scope of the lending right to works that are recorded on a physical medium, with which they are lent. That would exclude electronic books, which are usually made available via electronic data transmission or downloading and thus without any connection to the physical medium… However, I do not think that such an interpretation is correct.”
 (Emphasis added.) In fact, it is the AG’s interpretation which is correct for the reasons discussed below. 
4) In order that the AG’s theory could be regarded to be correct, it would be necessary to accept that „originals and copies” of works mean different things in the case of rental than in the case of lending (and also in the case of distribution by sale or other transfer of property). This would be in conflict with the principle of consistency of the interpretation of the same terms and expressions used in various provisions of EU Directive which is also recognized by the AG
 (but his comments contradict this recognition). 
5) The meaning of “originals and copies” could only be the same in the sense as suggested by the AG if “rental” also might mean not only tangible objects but also works in electronic, non-tangible format.  In this case, however, the EU law would get in conflict with the Agreed Statement adopted to clarify what might be the subject matter of the right of distribution and rental under Articles 6 and 7 of the WCT: namely only tangible objects. This obviously would be unacceptable on the basis of the correct principle consistently applied – and repeatedly confirmed – by the CJEU; namely that, the terms and provisions of the EU directives must be interpreted, wherever it is possible, in accordance with the international treaties binding the EU and its Member States.
  Of course, in reality there is no such conflict; under the EU law, the right of distribution and the right of rental should and does only apply for tangible copies. 
6) In view of the fact that, under the international and EU law, rental only applies in regard to tangible copies, the AG’s theory gets in a kind of Catch 22 situation.  If he does not reject the principle of interpreting EU law in accordance with the provisions of the international treaties (and he hardly could do so), he would have to prove that, for some reasons, in the case of lending, “originals and copies” are not same as in the case of rental (in the sense that it applies not only for tangible copies, but also form electronic copies downloaded from the websites of libraries where the works are made available for interactive use).  However, this cannot be proved, since obviously just the contrary is true. In Article 2 of the Rental, Lending and Related Rights Directive, the definitions of “rental” and “lending” – concerning the subject matter of the acts concerned are exactly the same (original or copy of a work), and the very acts qualifying as rental and lending are also exactly the same
. The only difference is that the same act in regard to the same subject matter is performed for profit or without profit. It would lack any seriousness alleging that the same subject matter of the same act may be regarded to be different depending on whether or not what a library requests as a payment for making available online the original or a copy of a work includes, in addition to the costs, also some profit. (That is, the answer to the question what has been made available would not depend on what the subject matter is, but on a profit analysis in connection with the act of making available.)
7) The idea according to which the concept of “originals and copies” of a work may be different depending on whether it is the subject matter of distribution, rental or lending would also be in conflict with the clarification in the explanatory memorandum of the draft Rental, Lending and Related Rights Directive
  (recognised also by the AG as a relevant source of interpretation
 – according to which the acts of distribution, rental and lending are of the same nature (since all of them consist in making available of originals and copies of  works) so much that a Member State may just provide a right of distribution in a way that it also covers rental and lending; just, to the latter two acts, it should not extend the effect of exhaustion with the first sale of copies.
 
8)  The AG is right when he refers to the explanatory memorandum of the draft Directive since they are useful source of interpretation. If some doubts may emerge in respect of some aspects of the adopted text of the Directive (which is the same as in the draft), the notes in the memorandum reflect the understanding of the Member States under which they have adopted it. It is clear even without this kind of confirmation, that under the Directive, “originals and copies” of works only mean tangible copies. Nevertheless, it is still worthwhile quoting the relevant notes in the memorandum on this issue which read as follows: : “The making available for use within the meaning of paragraph 2 always refers to material objects only; this result is sufficiently supported by Article 2 paragraph 1. Therefore, the making available for use of, for example, a film by way of electronic data transmission (downloading) is not covered by this Directive.
 “[A]cts of making available for use by way of electronic data transmission have been excluded from the scope of this Directive.” (Double emphasis added.) This clarification in the memorandum relates to the Rental, Lending and Related Rights Directive. One could hardly imagine a clearer confirmation” of the meaning of “originals and copies” and a stronger denial of the AG’s theory according to which under the Directive, lending also means online interactive transmission of works for downloading electronic copies.)    
9)  According to the AG, it is a proof that, under the Rental, Lending and Related Rights as lex specialis, interactive making available to the public of e-books by libraries for use for a limited time (though “electronic data transmission”) is to be regarded as “lending” that there is no reference whatsoever to e-books in the provisions on lending of the Directive or in the notes in the explanatory memorandum of its draft. It would be difficult to understand his following statements in any other way but way but as this strange suggestion:  “It is, I think, undeniable that, at that time, the EU legislature did not contemplate the inclusion of the lending of electronic books within the concept of lending of Directive 92/100, if for no other reason than because the technology for commercially viable electronic books was then only in its infancy. Moreover, in so far as the Commission expressly stated, in its explanatory memorandum to that directive, that the directive did not apply to the making available to the public of works via electronic data transmission (downloading), it was referring solely to phonograms and videograms… It did not even mention the downloading of books.”
 (Emphasis added.) The self-contradictory nature of these arguments is clear. The AG himself answers the question why the explanatory memorandum did not mention books in connection with „electronic data transmission (downloading)”: simply because, at that time, books did not belong to the categories of works and object of related rights that were used in that way. It should be also pointed out, however, that the AG also errs when he alleges that the Directive and the explanatory memorandum do not cover books. They do, since the Directive is applicable to all kinds of works and, when the explanatory memorandum – as quoted above – points out that „[t]he making available for use within the meaning of paragraph 2 always refers to material objects only”
 (emphasis added), in the next sentence, it  refers to a film transmitted for downloading simply as an example (“the making available for use of, for example, a film by way of electronic data transmission (downloading) is not covered by this Directive”
 (emphasis added)).

10)  As mentioned above, the AG refers to the UsedSoft judgment of the CJEU to support his theory.  As mentioned above, in my opinion (as discussed in my paper published on my web-site
), the arguments on the basis of which the Court tried to justified in that judgment the “digital exhaustion” of computer programs downloaded through online making available to the public are not well-founded.  The Court de facto has introduced an exception to the application of Article 3(3) of the Information Society Directive under which “[t]he rights referred to in paragraphs 1 [on the right of reproduction] and 2 [on the right of communication (including making available) to the public of authors and the right of making available to the public of owners of related rights] shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article.” It goes without saying – and this has always been clear under the 1996 WIPO Treaties
 and the Information Society Directive
 – that the right of making available to the public covers both interactive transmissions for downloading and streaming-type interactive transmissions.  Interactive transmissions for downloading may be characterized as distribution (because as a result of it, copies – although not tangible but electronic copies – are made in the receiving computers). This, however, does not change the fact that, also in the case of online making available of works for downloading, an act of interactive making available to the public takes place and the rules on the right of making available to the public apply. The different legal characterization of an act of making available to the public cannot change the rules applicable for the act – one of which is the rule of non-exhaustion under Article 3(3) of the Directive in accordance with Article 6 of the WCT and the Agreed Statement concerning it. Under those provisions, the right of distribution may be exhausted, and only that right may be, but in this context, only tangible copies are relevant. The UsedSoft judgment may only be regarded as not being in conflict with Article 3(3) of the Directive if one accepts (I do not happen to be such a one) that this follows from the Computer Programs Directive as lex specialis.
11)  However, the making available to the public of e-books for downloading of electronic copies with the purpose of use for a limited period has nothing to do with the subject matter of the UsedSoft judgement.  Such an act is not covered by the Computer Programs Directive as a lex specialis. It is not about making available a work for an unlimited time but just the contrary. In the case of UsedSoft, the issue was the exhaustion of a right, while the question of whether or not making available of works online by downloading of electronic copies for a limited time qualifies as a rental or lending (it does not) it is about acts where „by definition” the issue of exhaustion cannot emerge. Not mentioning the fact that the function of a computer program is that it operates a given computer and that function which is truly lost for the previous owner if the electronic copy is truly deleted from its system and no „back-up copy” remains (about which there may be some doubts), in the case of a novel, its function is being read which is fully consumed by the owner of the electronic copy before it is deleted from its system (with some doubts about full deletion again).  In order that online making available of books for downloading of electronic copies for a limited period might be regarded as „lending” with the possibility of derogation of the exclusive right of lending, it would have been necessary to prove that there is a lex specialis rule on this – but, as discussed above, there is none; none of the legal arguments by which the AG wanted to prove it is well-founded.
12)  The AG expresses the view that the Allposters judgment „neither calls into question nor limits in any way the conclusions which follow from the UsedSoft judgment”
. Since the subject matter of that case was not a computer program and, therefore, the question of the applicability of alleged (but, in my view, non-existent) lex specialis rules of the Computer Programs Directive could not emerge, the AG’s statement may be regarded as correct. However, as it was the case in Allposters, also in Stichting Leenrecht, the lex generalis applies. This is the reason for which the clarification in Allposters is relevant also in Stichting Leenrecht. Allposters, the Court has confirmed that at least – at least! – in respect of works other than computer programs (and books are in this general broad category), the right of distribution only applies for the making available of tangible copies
.
13) However, interestingly, after that the AG has “altered” what he has also recognized as  interactive making available to the public of books for downloading in the form of electronic copies to online „lending of electronic copies” – about which he alleges that it is not covered by the Information Society Directive and the WCT but only by the Rental, Lending and Related Rights Directive – he discusses how Article 10 of the WCT on the three-step test (a provision of a Treaty which according to him is not applicable for such making available to the public) applies for the limitation (derogation) of what he has re-characterized as the right of lending to a mere right to remuneration. He simply states that “the public lending derogation provided for in Article 6(1) of Directive 2006/115 fulfils, in so far as the lending of electronic books is concerned, those three conditions”.
 This is a very lightly made statement and it is doubtful that it could stand a serious scrutiny. However, there is an even deeper contradiction here. Article 10 of the WCT (and Article 5(5) of the Information Society Directive implementing it) does not cover lending; it truly covers interactive making available to the public of books through downloading in the form of digital copies. At the same time, however, Article 5 of that Directive does not contain any exception or limitation for such acts and vice versa the Rental, Lending and Related Rights Directive does not contain any provision on the “three-step test” concerning lending.
14) The AG’s opinion contains certain statements the meaning of which is not sufficiently clear and, therefore, instead of paraphrasing it, it is necessary to quote it fully: „If lending, or in any event the lending of electronic books, is covered by the Copyright Treaty, it is because it constitutes a specific form of use of the right of communication to the public, enshrined in Article 8 of the treaty… In principle, that right is transposed into EU law by Article 3 of Directive 2001/29.”
 In this paragraph, the AG correctly characterizes – not what he calls „lending” of electronic books, but – the making available of books for interactive transmission with the purpose of downloading them in the form of electronic copies. Such making available to the public of books is truly covered by the interactive making available to the public form of communication to the public under Article 3(1) of the Information Society Directive (and Article 8 of the WCT which it has implemented). Then, however, the AG tries to indicate the reason for which – in spite of the fact that he also recognizes that such an act is covered by the right of making available to the public – that right is still not applicable, and he offers the reason for which a lex specialis is applicable insetad – which consists simply in this: „However, Directive 2006/115 constitutes a lex specialis vis-à-vis Directive 2001/29, including Article 3 thereof.”
 This kind of circular reasoning (circulus in probando) – trying to prove a thesis by simply repeating the thesis – obviously is not satisfactory. Otherwise, as discussed above, none of the legal arguments presented to support the thesis is well-founded. 
15) The AG seems to hesitate between the application of the Information Society Directive and the Rental, Lending and Related Rights Directive also in other aspects. He argues as follows: „[I]n so far as concerns reproductions made by libraries, they are, in my opinion, covered by the exception to the reproduction right provided for in Article 5(2)(c) of Directive 2001/29, read in the light of the Court’s judgment in ‘Technische Universität Darmstadt’… That provision provides for an exception to the reproduction right for ‘specific acts of reproduction made by publicly accessible libraries … which are not for … economic … advantage’. In the above-mentioned judgment, the Court held that that exception could apply so as to enable libraries to complete acts of communication to the public under another exception, provided for in Article 5(3)(n) of Directive 2001/29… By analogy, the exception under Article 5(2)(c) of the same directive ought to come into play to enable libraries to benefit from the derogation from the lending right provided for in Article 6(1) of Directive 2006/115.”
 In reality, there is no real basis to apply analogy here. Article 5(2)(c) of the Directive is about certain specific acts or reproduction made by libraries”. Recital (40) of the Directive makes it clear that only reproduction made by libraries for the purpose of library services – but not the library services themselves – are covered: „Member States may provide for an exception or limitation for the benefit of certain non-profit making establishments, such as publicly accessible libraries and equivalent institutions, as well as archives. However, this should be limited to certain special cases covered by the reproduction right. Such an exception or limitation should not cover uses made in the context of on-line delivery of protected works or other subject-matter.” (Emphasis added; the last sentence in a double way.) Thus, it is clear that acts of reproduction of online delivery of books for downloading in electronic form for a limited time is not covered by this exception (in addition that such delivery is not even an act of lending).  In Technische Universität Darmstadt
, the application of Article 5(2)(c) also had nothing to do with reproduction in the course of online delivery (allowing downloading electronic copies); it only concerned reproduction (in the form of digitization) made by libraries themselves within the scope of their own activities. Point 2 of the conclusions of the judgement has made this clear: „Article 5(3)(n) of Directive 2001/29, read in conjunction with Article 5(2)(c) of that directive, must be interpreted to mean that it does not preclude Member States from granting to publicly accessible libraries covered by those provisions the right to digitise the works contained in their collections, if such act of reproduction is necessary for the purpose of making those works available to users, by means of dedicated terminals, within those establishments.” (Emphasis added.) That is, the relevant act was digitization of works the result of which – digital copies – may be used for different purposes allowed by the law (and so-called “e-lending” of such copies is not among such purposes).  

16) The AG’s thesis according to which the downloading of books in electronic format in the computer memory of a „patron” of a library is covered by Article 5(1) of the Information Society Directive
 is the result of a complete misunderstanding or disrespect of the meaning of this provision of the Directive. No condition of the applicability of the exception under Article 5(1) is fulfilled in such a case. The reproduction as a result of which a copy downloaded in a receiving computer (because this is the issue) is not of a transient and/or incidental nature as an essential part of a technological process the sole purpose is a transmission in a network between the library and the “patron” (the copy to be used for a limited time – and not just “transiently” or “incidentally” – is not “integral” and “essential” part of the transmission but the result of the transmission). It is not either a “transient” or “incidental” and “integral” and “essential” part the sole purpose of which is to enable a lawful use (the lawful use – if it is truly lawful – is reading a book in electronic format made possible by such transient or incidental acts; in particular where the work is temporary stored and retrieved from the RAM while it is being accessed). And, of course, during the period for which a “patron” may use an electronic copy of a book, it may be read fully (which is a complete consumptive act of the book). It could hardly be said that such a use is without any economic significance whatsoever from the viewpoint of the use of the work. 

   Since the AG’s legal arguments are not well-founded, only his legal-political arguments remain to be considered. It is justified to take into account these arguments from the viewpoint of the questions of whether or not it would be justified to work out and adopt some new EU norms to make into account such so-called “lending” and, if it were justified, what kinds of norms. 

   If one only reads the AG’s emotional words in support of his suggestions from the viewpoint of the importance of library services, he or she may tend to agree that, even if under the current acquis communautaire, libraries cannot “lend” electronic copies the same way as tangible copies, there might be a need for legislative measures to facilitate such activities of the libraries. The AG also refers to the position of two collective management organizations (CMOs) of certain categories of authors which consider a right to remuneration (as a derogation of the exclusive right of “digital” lending) to be exercised by them more advantageous than an exclusive right of authorization (of what actually is online making available to the public for downloading of electronic copies with the purpose of use for a limited time). 

   The AG’s arguments only or mainly emphasise the interests of a specific group of stakeholders – libraries – along with their public functions. There are, however, many more groups of stakeholders than just the libraries and the two CMOs mentioned by him
 whose legitimate interests should also be taken into account. And, if those other legitimate interests are duly taken into account, also the public interest may appear in different light. 

   To take into account all the private and public interests concerning so-called “e-lending” is not just an abstract possibility. Two years ago, the European Commission completed a consultation on this issue (among several others issues concerning the future of EU copyright rules) involving the broadest possible circle of stakeholders.
 The results of the consultation do not seem to support the AG’s suggestions. The report has analysed the comments and proposals made by (i) end users/consumers; (ii) institutional users (including in particular libraries); (iii) authors and performers; (iv) collective management organizations (CMOs); (v) publishers, producers, broadcasters; (vi) intermediaries, distributors, service providers; (vii) others. It is worthwhile reading the relevant part of the report
, since the vector of the comments and proposals is this:  legislative intervention would not be justified for the time being, licensing technics based on the exclusive right of making available are developing and it is justified to grant them due chance. This was shared also by authors, as the report states it: „Many authors and performers believe that e-lending should be based on licenses” although they „insist that it should properly take into account their interests, including their fair remuneration”
. And equally by CMOs, as the report summarizes it: “CMOs report the existence of licensing schemes for electronic lending, and that different solutions are being tested at national level. CMOs generally support licensing over legislative changes in this area.”
 Thus, it is far from sure that the two CMOs referred to by the AG as expressing support for replacing exclusive right with a right to remuneration to be exercised by them “in favour of authors” represent the real position of the majority of such stakeholders.  

   Of course, the most disputed issues have emerged between libraries and publishers. The complaints and demands by libraries, on one side, and the misgivings and reservations by publishers, on the other side, show that very complex issues are involved which should be dealt with cautiously.  Libraries (in the category of “institutional users”) have complained about licensing models that confer „excessive and undue influence to publishers over libraries and their policies and more generally affect the public interest mission and independence of libraries”
. They have referred to such problems as that „only a small portion of all published e-books is available for e-lending”
, and that „conditions on loans that do not fit with their public missions
.” According to them, such conditions „include limits to, or the prohibition of, simultaneous loans of the same copy to more than one person, or limits to how many times a given copy can be lent”
. They also have expressed concerns about the application of „technological measures which prevent libraries from deciding how and on what devices patrons can read e-books”
 and, of course, about licensing fees that, according to them, „are excessively high
.” Libraries have been in favor of exceptions/derogations of the rights involved. It may not come as a surprise that publishers are „largely against the introduction of an exception on e-lending”
. They have stated such an exception/derogation „would negatively affect the commercial exploitation of their works and undermine the nascent e-books market” because „e-lending (which usually allow a patron’s access at no or at a symbolic cost) would become a substitute to purchasing books
.” Book publishers have emphasized in this context that „libraries' acquisitions represent a very small part of publishers’ turnover as compared to commercial distribution”
 and they have also stressed that „an e-lending exception would risk inhibiting the launch of new services and technical innovation
.”
   All this shows that those who advocate for free and cheap access to cultural goods and services should not forget that, for any access to such goods and services, first they should be created, produced and published and that, without adequate remuneration of the creators, producers and publishers, this fundamental condition may not be fulfilled. 

    On the basis of the analysis above, the CJEU would seem to act appropriately if it applied the clear provisions of the existing EU law, if it did not try to amend them through some “interpretation” that would contradict them and if it left to the competent EU bodies with due competence for this, to consider whether or not it might be timely to deal with this issue through legislative measures. In my view, not yet (and certainly not by assimilating the rules on so-called “e-lending” – in the form of quick circulation of the same copy in exactly the same quality among a great number of subsequent end-users with the potential of getting in conflict with the normal exploitation of the works concerned – to the existing rules on traditional lending of tangible copies, which is a much slower process and not a truly widespread way of using works, due to the need for visiting libraries, asking for and bringing home books the quality which tends to degrade, then again travelling to libraries to bring them back). 

-.-.-.-.-.-.-.-.-

( The paper was completed just a couple of days before the foreseeable date of the adoption of the judgement in the Stichting Leenrecht case.  
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